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Attorney-General’s Department
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Monday, December 20, 2004  

Dear Secretariat,

Thank you for the opportunity to respond to ‘A New Approach to the Family Law System’ discussion paper. The Domestic Violence and Incest Resource Centre (DVIRC) Inc. and No To Violence Male Family Violence Prevention Association (NTV) Inc. are the lead training and resource centres in Victoria in the field of family violence.  

We endorse the development of responses that facilitate co-operative parenting where it reflects the best interests of children.  Family Relationship Centres will provide an important gateway to separating parents accessing appropriate information and referrals.  

Given the significant incidence of violence and abuse in separating families, DVIRC and NTV are concerned that these centres be appropriately equipped to resource and support families where violence is an issue.  Screening will not exclude all of these families. Proposed reforms will place further pressure on victims to avoid disclosure for fear of penalties.  Victims of violence will be required to maintain shared parenting when it is not in the best interests of their children, because of punitive legislative provisions that privilege co-operation between parents above children’s safety.

DVIRC and NTV believe that the best interests of the child should continue to be the starting point in determining post-separation parenting arrangements. Equal shared parental responsibility or equal shared parenting time should depend on the abilities and capacity of individual families.

DVIRC and NTV recommend that where violence or abuse is present, there is a presumption of no contact with an abusive parent until they can demonstrate a capacity to parent safely and positively.

DVIRC and NTV recommend comprehensive, competency based training on family violence for all staff at the proposed Family Relationship Centres.  

DVIRC and NTV urge the Government to take this opportunity to protect children from fear and violence, and ensure parenting arrangements maintain the best interests of the child.  

Yours sincerely,

Alice Bailey, 






Danny Blay

Training and Consulting
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Response to the Discussion Paper

A New Approach to the Family Law System

Implementation of Reforms

10 November 2004

The Domestic Violence and Incest Resource Centre (DVIRC) is a Statewide organisation providing professional development and resources to those who work with victims of family violence, including sexual assault. The Centre provides:

· professional education and training programs

· community education strategies and public forums

· publications and web-sites

· policy-focused research and discussion papers, and advice to government through participation on committees and working groups

· a lending library and information service

· a referral service

· secondary consultations for those working with victims of violence.
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Introduction

Reforms to the Family Law System that enable families to access a range of non-adversarial services that can work with existing formal mechanisms will enhance options for many families struggling with separation.  DVIRC support the use of Family Relationship Centres to resource families with information, referral and support.  In particular, the provision of education around parenting and child development will assist families to develop post-separation parenting arrangements that support children according their own needs.  

As a dispute resolution service, however, DVIRC is extremely concerned that many families experiencing violence and abuse will be required to participate in a process that is unhelpful, inappropriate and dangerous.  The proposed reforms are based on the assumption that screening will exclude such clients.  However, expert opinion, nationally and internationally, recognise that for a range of reasons, screening will never exclude all cases where family violence is a concern.  Indeed, more victims of violence are likely to be forced to use dispute resolution because the legislative reforms relating to family violence in this proposal are highly punitive, and will not encourage disclosures of abuse.  

Erroneously, the Discussion Paper suggests that it is imperative that families develop a parenting plan as soon as possible, ‘before conflict has escalated and disputes have become entrenched’ (p.2). In fact, for most separating couples conflict is already entrenched, hence separation.  Further, conflict intensifies during separation, and often escalates at this time. Australian and international research shows that women and children are at greatest risk of increased violence, including murder, in the period immediately following separation.
  This is the time that parents are least able to negotiate a parenting plan that is in their child’s best interests.

Screening will not be effective in excluding all victims of violence. DVIRC recommends that the Family Relationship Centres operate from a primary principle of safety first for children and adults when determining post-separation parenting plans.

Alongside the proposal to establish Family Relationship Centres is significant reform of the Family Law Act.  At present, our laws invoke the second principle in the United Nations Declaration of the Rights of the Child, which declares that ‘the best interests of the child shall be the paramount consideration’
, to determine post-separation shared parenting arrangements. Proposed amendments to the Family Law Act will effectively mean that when decisions are made about what is in the best interests of the child, they operate within a presumption of equally shared parenting as the optimum. Furthermore, embedded in the notion of equal shared parental responsibility is an ‘ideal’ of working towards 50/50 time as an optimum arrangement. 

It is curious that the Government would persist in maintaining such a strong preference for a parenting arrangement that has not been found to be ideal or practical for most families, least of all those experiencing conflict. In considering parenting arrangements, it is critical that the focus remains on the rights of the child, placing them above the rights of parents. This is particularly so in families in which one parent is perpetrating violence against other family members. 

DVIRC strongly recommends that the best interests of the child should not be undermined by the principles of equal shared parental responsibility or equal shared parenting time in family law, or when developing parenting plans.  

The best interests of children are served when they have the right to have a say about what kind of contact they have with parents.  The reforms completely ignore the rights of children to be heard, and instead make the erroneous assumption that all children see contact with both parents as in their best interests in every case.  A presumption of equal time is not in the best interests of every child, particularly those subjected to violence or abuse by a parent, or who witnesses domestic violence.  Even where there is no abuse, being ‘equally shared’ between parents is impractical and unsatisfactory for many children.

DVIRC are especially concerned that the proposed reforms do not prioritise the safety of children and parents affected by domestic violence.  Instead of developing systems within Family Relationship Centres, and amendments within Family Law that support the right for children to live free from violence, the reforms are preoccupied with punitive mechanisms for dealing with ‘false allegations’ and breaches of contact orders.  In contrast, there is no reform of Family Law that would assist victims of violence.  This is most disturbing given that it is widely known that victims of violence are often discouraged by professionals and a system that does not understand violence in a broad sense, nor recognise the difficulty of evidentiary requirements.  Australian research suggests that children are already being forced to have contact with abusive parents
.  Sadly, it is probable that under the proposed reforms, children will be more, rather than less likely to be required to have contact with abusive or violent parents. 

Where violence is present, DVIRC recommend a presumption of no contact with a perpetrator, unless they can demonstrate a capacity to parent without harm to the child.

Losing the Children
.

Early this year, Dionne Dalton fled her violent partner, to save herself and her two young children, Jessie, who was 20 months, and Patrick, just twelve weeks old.  Soon after, Dionne was hospitalised.  The Family Court awarded Jayson Dalton temporary residency of his two small children, Jessie and Patrick.  Disregarded in this decision was a long history of violence, terrorism and abuse, described in testimony by her mother, Julie.  In making this decision, the judge said to Julie “You've told me that he's been violent to his wife, but you haven't really told me... He's been a hard father, OK, but he hasn't really been violent to his children”.  

When the final hearing came, Jayson was determined to have equally shared care.   Instead, he was awarded regular overnight and unsupervised access to his young children.  The next weekend, on April 21st 2004, Jessie and Patrick Dalton were murdered by their father. Jayson sent Dionne an email: Subject - "Goodbye Dionne. I never wished we could have gone through this way. I was being fair the whole way through. I believe the children would have been truly affected, and you know Jessie adores me. I love you more than I can say, and had forgiven you up until Friday. Lots of love from us all, Jayson, Jessie and Patrick", then gave his children a lethal overdose of drugs.  

These are not the actions of a good father, but of a violent father whose sense of ownership of his children was supported by a legal system and community that increasingly privileges a father’s rights to contact over his children’s right to be safe.  The right to life for Jessie and Patrick was less important than their father’s sense of entitlement.  Dionne describes her feelings as she arrived at the house where her children lay murdered:

“ I just couldn't believe that he'd actually done that to me, and taken the kids. He knew that the only thing I cared about were my children. My beautiful children who I'd had were just gone out of my life in that one single moment, that one simple, selfish act. “

Protecting the best interests of children means recognising that domestic violence hurts to children too.  A man who terrorises his partner is simultaneously abusing his children.  Children continue to suffer abuse, assault and murder in the mistaken belief that a violent father is better than no father.

Detailed Response to Discussion Paper 

A New System

What are the support services needed by families going through separation?

In many instances, separation and divorce are the result of family violence and abuse.  Australian research indicates that communication breakdown, followed by violence and abuse issues – including substance abuse – are the main reasons for divorce
.  The Family Law Pathways Report identified that two thirds of separations involving children feature issues of violence and abuse
, and a third of families experiencing marital breakdown involve serious violence
.   Given this, any reform to the Family Law System must include the development of partnerships with specialised services supporting victims of violence. In particular, the current reforms should provide an opportunity to develop an integrated, well resourced system of services to ensure that children and adults can live free from abuse, and are fully supported in their recovery.  We note that while the Government plans to substantially increase funding to services and programs to support men with separation and parenting, they do not acknowledge the substantial number of victims of family violence that require swift and extensive support.  While DVIRC would hope that improved support of men will reduce the number of women and children murdered each year, this should not replace extensive resourcing of domestic violence services and systems.

Family Relationship Centres must provide safe entry and exit points in all buildings, separate waiting areas, and many other procedures to ensure that families are not endangered while attending.  We suggest that any model consider the mechanisms, policies and procedures adopted by services already providing mediation for separating families where violence is an issue.  See for example the Roundtable Dispute Management Program provided by Victoria Legal Aid.

1 Parenting Plans

A primary aim of the new system will be that parents agree on parenting arrangements as soon as possible after separation, outlined in a parenting plan.  As indicated earlier, DVIRC believe that the period immediately following separation is likely to be the most difficult and dangerous time for parents to develop a plan together.  It is important, therefore, that these plans remain flexible, to accommodate changing needs of children, and the capacity of parents to co-operate.  

We endorse the recommendation of the National Network of Women’s Legal Services (NNWLS) that the Family Relationship Centres allow for the provision of early information and assistance but only require dispute resolution sessions to prepare parenting plans to occur anytime within the first 12 months after separation.  In addition, DVIRC recommend that parents are able to review these plans after a period of implementation, to assess their suitability and practicability.  Family Relationship Centres should provide free follow up sessions to adjust or rework plans.

We are concerned that these plans may be especially problematic where one partner has less capacity to negotiate.  Under the duress of a system that requires fast resolution (3 free 1 hour sessions), legislative reforms that will mean parenting plans are the basis of any further legal action, and even legal principles that will mean a parent loses residency if they are unable to co-operate with the other parent, it is likely that many families will not be satisfied with their plans in the long term.  Where violence or abuse is present, victims will not be as able to negotiate a plan that is in their own or their children’s best interests.  It is imperative that parents have access to affordable legal advice and representation when developing a plan, both before and after, to enhance the development of fair and workable parenting plans.

2 Information and Referral

The provision of a broad range of information and referral options is essential for all families.  Information and referral options about domestic violence and child abuse must also be available.

3 Group Information Sessions

DVIRC recommend that all families have the option of accessing information in a range of formats.  In cases where family violence exists, it is never appropriate to require a family to access information together.   If parents are required to attend information sessions before developing parenting plans, they must have the option of attending separate sessions.  To this end, sessions must be accessible, frequent and there must be provision for ensuring the safety of victims of violence when attending.  For example, should a parent request that they not attend the same session as the other parent, this must be ensured, and details of the parent’s attendance must be strictly confidential.  These precautions must exist for all families, as many may be victims of violence that is undisclosed.

4 Individual interviews with a parenting adviser

There will be a significant number of families required to attend Family Relationship Centres that are experiencing family violence and abuse.  Family violence is vastly under reported, and there are many reasons that impede disclosure of abuse, even with the best screening processes.  Given this, it is essential that all staff at family relationship centres are trained in the Partnerships Against Domestic Violence (PADV) competencies that include identifying family violence, responding to disclosures, safety planning and risk assessment, and appropriate support, information and referral
.  Further, DVIRC maintain it is essential that victims of violence be given access to individual interviews, and are provided with appropriate options about mediation that ensure their safety.  

5 Joint sessions at Family Relationship Centres

DVIRC is concerned that screening will not be effective in all cases, and therefore it is likely that joint sessions will include families where one partner is intimidated by another due to a history of violence or abuse.  In spite of significant concerns that mediation is not possible when there is an imbalance of power, victims of abuse are increasingly being required or choosing to participate in alternative forms of dispute resolution.  Parenting advisors will be required to have high levels of skills, knowledge and demonstrated competence in working with family abuse during joint sessions.  DVIRC and NTV provide accredited training based in the PADV competencies to mediators working in this field.  In our experience, mediators will require extensive training, ongoing supervision, and debriefing to ameliorate the inherent inequalities for victims of violence participating in such sessions.  We would welcome the opportunity to further discuss the details of this as the reforms develop.

Children’s wishes.

‘Listen to the victims: me and mum.  Consult with children at the beginning of the process.  Consult with children about the possible impact final orders have on their lives’ (Genavieve, 16 years of age)

While Australian experts highlight the importance of developing child centered practice in determining post-separation parenting arrangements, the proposed outline of the process for developing parenting plans makes almost no mention of child inclusive process.  In the many cases that involve family violence, children are being forced to have contact with abusive parents against their wishes
.  The prevailing belief that contact must be maintained, even where a parent is abusive, is often applied against the wishes of the children involved.  In a Western Australian study of children’s experiences of the Family Court, nine of the eleven abused children were forced to have contact with the abusive parent, in spite of their repeated pleas to have no further contact
.  This further damages a child’s relationship with the non-resident parent, rather than assists, and continues to place children in grave danger.

The discussion paper states that ‘the aim of joint sessions would be to discuss the needs and interests of their children’ (p.5).  However, children are not being given the opportunity to voice their own needs and interests.  DVIRC recommends that the views of children be sought independently to those of their parents.  Without this opportunity to be listened to separately, it is likely that children who are abused by a parent will be forced to continue to have contact with that parent.  DVIRC urge the Government to ensure that children’s interests should be the focus in resolving post-separation parenting disputes.  Children’s views of parenting arrangements should be actively sought.  However, this requires extensive skills, experience, knowledge and training.  Australian research demonstrates that children can be harmed by the experience of consultation if it is not conducted sensitively and by skilled practitioners
.  Further, if children are to be consulted, their views must be incorporated into determining arrangements, not discounted.  Heath, a ten year old boy describes his experience of a court assessment process: ‘All of the people we go to don’t do anything about it (the abuse).  They just listen, talk and then sort of shut up, go away in their heads and they don’t do anything about it (the abuse). Not at all.
 

DVIRC recommend that any reforms provide the opportunity for children’s views to be actively sought and taken into consideration.

6 Role of Lawyers at Family Relationship Centres

In an attempt to develop a non-adversarial approach, the Discussion Paper proposes that lawyers would not be present during sessions.  This suggests a failure to recognise the likelihood that victims of violence or abuse will be participating in parenting advisory sessions. Victims of violence are not able to participate on an equal footing when they are mediating with the person they are afraid of.  Australian Government reports recommend that victims of violence have legal representation before, during and after mediation
.  Reform of the family law system provides an opportunity for the Government to implement its own recommendations in this respect. 

In spite of the inherent inequalities, many victims of violence would prefer to use non-adversarial options for developing parenting arrangements, and may wish to attend Family Relationship Centres.  Alternatively, they may use these services because the costs of legal options are prohibitive.  In effect, parenting advisors will be working with families where abuse is present.  The refusal to allow legal representation at sessions does not consider the capacity of family members to adequately represent themselves when they are victims of violence.  Given the enormous power differential when violence is present, most victims are unlikely to feel able to negotiate for optimum outcomes.  

Professor Richard Chisholm argues that ‘the resolution of parenting disputes…  is more a matter of evaluating parenting capacity, and doing that often requires the decision-maker to reach a conclusion about the truth of what each party says.  In my experience, many people, and probably most, would find it difficult to present their side of the story, and properly test the truth of the other party’s side, without legal representation.’ 
 

This also places tremendous responsibility with parenting advisors.  According to the Discussion Paper, parents can have a support person present if the parenting advisor agrees (p.6).  Parents, particularly when they are required to negotiate with abusive ex-partners, should be entitled to support and representation if they choose.  This should not be at the discretion of individual parenting advisors. 

Parenting Plans will be the starting point in any further legal dispute.  For this reason, they are important documents that both parents must agree to without duress, and with full support.  In cases where family violence is present, research shows that agreements are most satisfactory when parties have access to legal advice
.  Current reforms provide an important opportunity to move beyond common misconceptions that lawyers can only act in an adversarial capacity.  As the many new successful programs of alternative dispute resolution demonstrate, legal advisors can assist clients in non-adversarial outcomes, and many lawyers successfully act as mediators and chair people in dispute resolution services.  

DVIRC recommend that parents receive appropriate legal advice about any parenting plans before finalising an agreement.  Community and legal aid services must be appropriately resourced to provide such service.

7 Screening

According to the Discussion Paper, victims of violence should not be required to have contact with the perpetrator, nor should children be forced to have contact with an abusive parent.  The Family Relationship Centres are to screen out cases where family violence is present. However, Australian research shows that despite screening and assessment tools, domestic violence is not identified as an issue for many families attending mediation services
.  

Victims of violence may prefer to develop parenting plans than access formal, legal mechanisms for a range of reasons, including: cost; time; a fear of escalating conflict; a desire to move on; desire to minimise conflict (to ‘keep the peace’); compliance requirements; a fear of escalating abuse; difficulty with current evidentiary requirements to legally prove violence; limitations with current legal definitions of violence; not recognising abuse or violence; or not considering it relevant
. The reality is that despite the best attempts to screen out violence, many families attending these Centres will have issues of family violence or abuse.

This raises a number of issues that must be addressed.  First of all, effective screening does not only require the careful development of appropriate tools, but a great deal of knowledge and expertise by the worker that is assessing violence.  In addition, even the most sensitive screening tool, and highly skilled advisor will not identify all cases of family violence.  Research of mediation services reveals that almost two thirds of cases attending involved family violence, and less than a third identified as such
. The impact violence or abuse has on the capacity to mediate is well documented.  Furthermore, it requires considerable expertise on the part of the advisor to develop methods that might be appropriate, such as shuttle mediation.  

Screening will not be sufficient to preclude victims of violence attending parenting advice sessions.  DVIRC recommends the development of comprehensive training for all staff at Family Relationship Centres, Family Court and Contact Centres.

What training needs to be provided to help parenting advisers identify violence or child abuse?

Given that the proposed parenting advisors have such a central role in developing plans for the way in which parents manage post-separation parenting, it is fundamental that they have thorough training, delivered by family violence professionals, to ensure that the safety of women and children is accorded the highest priority. 

Training should not only be skills-based (e.g. risk assessment, identifying violence, responding to disclosures, stopping collusion with abusers), but should provide potential parenting advisers with a theoretical context in which to work with family violence issues and an opportunity to explore in detail their own attitudes and assumptions. 

Training programs should be provided with an adequate time allocation to cover the many aspects of this complex issue. A three-hour “training” is not only inadequate, but is dangerous, in that it is unable in any way to work on skills development and leaves practitioners unprepared for scenarios which may well include risks of physical or sexual assault or fatality.

Any training should use the nationally accredited competency standards
 and should include assessment in line with the standards. This will help ensure that the Relationship Centres’ family advisers can demonstrate the skills they have gained through the training program and that they have consistency of policy and practice on family violence issues.

The competency standards that should be covered in any training program are:

· CHCDFV1B: Recognise and respond to domestic and family violence

· CHCDFV2B: Manage own professional development in responding to domestic and family violence

As well as some of the elements contained in:

· CHCDFV3B: Provide crisis intervention and support to those who are experiencing domestic and family violence

· CHCDFV6B: Provide domestic and family violence support in Aboriginal and Torres Strait Islander communities

· CHCDFV7A: Provide domestic and family violence support in NESB communities

· CHCDFV8B: Provide support to children affected by domestic and family violence

· CHCDFV9B: Work with users of violence to affect change

In addition, DVIRC recommend that training include a thorough exploration of the ways in which domestic violence affects the client’s ability to equally engage in decision-making, and strategies that advisers can use to redress the power imbalance when it is evident.

It is also important to include in any training program input from local family violence and sexual assault agencies, as parenting advisers will need to be familiar with the agencies that they will be using for referrals. Ongoing contact with these services should be part of a long-term professional development strategy, to ensure that agencies are able to work cooperatively together and to assist parenting advisers in any secondary consultations that they may need.

Relationship centres should have policies in place that enable staff for full debriefing in any cases of family violence.

DVIRC and NTV recommend further consultation about the training needs required for the protection of victims of violence involved in family law systems.  As the leading Victorian services that provide accredited PADV competency based training in family violence, we would welcome the opportunity for further contribution to this area.

8 Supporting contact between parents and children

DVIRC support the right for children to have contact with both parents, should that be in the best interests of the child.  It is of great concern, however, that Australian and international research reveals a culture of maintaining contact at all costs
.  In many cases, children are being forced to have contact with an abusive parent.  This is particularly the case where professionals minimise the impact of domestic violence on children, and may consider it an issue that exists only ‘between parents’.  There is no question that children are profoundly harmed by growing up in families where there is violence, and furthermore, there is a high correlation between family violence and child abuse
.

DVIRC agrees that the capacity of Children’s Contact Services be increased, as mentioned in the Discussion Paper.  However, we recommend a presumption of no contact with a parent who has perpetrated domestic violence or abuse, unless it can be adequately demonstrated that the parent will not subject the child to further violence or abuse.  Further, we recommend that the views of children regarding contact be sought, independently of the views of parents.

9 Preventing Separation

What is the most effective way of supporting pre-marriage education?

DVIRC are not qualified to comment, but would note that the language should be changed to reflect contemporary family structures that include de-facto, gay and lesbian and other family forms. We recommend the term ‘relationship education’ as it is more inclusive.

10 National advice line and website

If there is to be a national advice line, DVIRC suggest that there be considerable consultation with specialist services.  Learnings from the recent ‘Australia Says No’ hotline point to the difficulty of providing up to date and appropriate state and local referrals through a national line.  In areas involving family separation, violence and abuse, it is imperative that clients are directed to the most appropriate service and given accurate information immediately.  It is harmful for clients to be required to repeat their stories unnecessarily.  If this is to be provided by a generic agency, as was the case in the recent campaign, generic counsellors would need specific training in identifying and responding to family violence.  They would also need an understanding of the implications of family violence in the context of family law, and extensive knowledge of federal, state and local systems, services and referral mechanisms.

11 Help for Grandparents

What more can be done to make it easier for grandparents to have an on-going relationship with their grandchildren after separation?

DVIRC believe that the existing legislation gives appropriate avenues for grandparents to have an on-going relationship with their grandchildren after separation.  If the law is to be amended, DVIRC recommend that other significant people in a child’s life be included.  Further, DVIRC would suggest that any increase of legal aid funding be available to all legal aid clients, not just grandparents.  Given the high numbers of families where violence is an issue, we urge the government to increase funding and other support for families where they must rebut the presumption of shared parental responsibility where violence, abuse or entrenched conflict is an issue.

CHANGES TO THE LAW TO SUPPORT SHARED PARENTING

DVIRC has serious concerns about the on-going negative impact on children of being exposed to greater levels of violence, directly and indirectly, as a consequence of the proposed Family Law Reforms.

1 Equal Shared Parenting Responsibility

The Government proposes to establish 65 Family Relationship Centres across the country.   Parents will be ‘strongly encouraged’ to access these centres as early as possible in the separation, to develop parenting plans that are founded on equal shared parental responsibility, and equal shared parenting time. These principles should not underpin a parenting plan, but should be applied only if appropriate to the unique needs and wishes of a child, and if workable for the entire family.

The safety of children must be paramount in determining post-separation parenting arrangements.  It is not in the interests of a child to have both parents equally share responsibility, let alone time, if violence or the potential for violence is present.  

DVIRC endorse the proposed ‘presumption against equal shared parental responsibility where there is evidence of violence, child abuse or entrenched conflict’ (p.10).  However, we also note that the Discussion Paper further states that courts need to be satisfied of the evidence of violence and cannot accept allegations without some substantiation.  Unfortunately, there is no provision for how to ensure that such evidence can be presented to courts, or where this would fit within the process of the new family law system.  At what point would victims of violence be required to enter the court process to avoid mandated parental advisory sessions?  Further reforms must address the problems of access to legal representation and resourcing of community and legal aid services.  DVIRC would appreciate greater consideration and clarification of this process, particularly with regard to minimising further trauma to victims of violence required to repeatedly tell their stories and undergo testing of their allegations.

Violence in the family can take many forms. It includes physical and sexual violence and threats of violence, as well as other forms of abuse, including emotional, finanacial and spiritual. This behaviour is a means through which one family member exerts control over others in the family. 

There are already significant concerns that, within the existing framework, the Family Law Act privileges the importance of children maintaining contact with both parents – even in cases where there is clear evidence that one parent is perpetrating violence against a child.
 

Significant potential exists for perpetrators of violence to use the presumption of shared responsibility to further harm victims of violence including children.  Recent research indicates that it is more common for a violent parent to seek custody than a non-violent parent.
 

The proposed legislation is based on a notion of presumed shared responsibility. This would require victims to prove why this should not occur in cases where an ex-partner has been or continues to be violent. 

A starting point of shared responsibility will make it more difficult for victims of violence to protect themselves and their children from harm.  The majority of these victims are women and children
.  A rebuttable presumptione will impact unfairly on victims of violence in significant ways.  Firstly, victims leaving violent relationships fear the escalation of violence towards themselves and their children. They often experience harassment, intimidation and threats from their ex-partner in relation to access to children. There is an increased risk of violence and homicide at this time; and children are at risk of violence, abduction, sexual assault and coercion.
 

Requiring victims to counter a presumption of shared responsibility may further discourage them from leaving violent relationships, for fear of their children’s safety if contact with a violent parent is likely.  

Women are more likely than men to experience financial hardship following divorce
. The current proposed reforms will mean that women are likely to be discouraged from alleging violence or abuse for fear of being unable to substantiate claims.  It means that women are less likely to disclose violence, and will feel pressured to agree to parenting plans with no option for legal recourse.

Domestic violence is a greatly under-reported crime. Its victim’s fear being disbelieved and many have experienced being disbelieved. Those women who have not accessed formal reporting processes when dealing with the violence – for example by no contact with police, medical assistance, and so on – have a lessened capacity to clearly demonstrate why a perpetrator should not have shared responsibility.

Even when victims can supply evidence of violence, research suggests that it may not be considered relevant when determining issues relating to parental responsibility. In domestic violence cases, professionals are in a difficult position. They often believe that children benefit from a relationship with both parents, no matter if one parent is abusive. The imperative to maintain a notion of ‘fairness’ can, at times, override what is in the best interests of a child. As Jaffe et al have stated; 

the net effect is that many in this field, whether judges, assessors, arbitrators, or guardians ad litem, are being immobilised by the prospect of accusations of bias. Any suggested parenting plan that does not divide children’s care time equally may be defined as prejudicial and/or unfair toward mothers or fathers. Helping professionals, in large numbers, have been ensnared by this definition of fairness. They erroneously believe that considering the relevance of domestic violence is tantamount to being partisan to mothers.
 

In fact, taking serious and full consideration of the impact of violence on children might be unfair to a parent, but it is just and proper when considering what is best for a child.  DVIRC recommend that safety be the first priority when determining a child’s best interests.

Entrenched conflict will be difficult to define. What factors should be used to identify entrenched conflict?

DVIRC are not positioned to develop a workable definition of ‘entrenched conflict’.  We would note, however, that given the difficultly of substantiating allegations of violence or abuse, and the inappropriateness of equal shared parenting in many families where violence is not present, that it is likely that a high number of families will resort to the use of ‘entrenched conflict’ to rebutt the presumption of equal shared parental responsibility.  It may well mean that even more families are required to access formal legal avenues than previously.

2 The requirement to consult

All things being equal, where there have been shared parenting responsibilities prior to separation, most parents welcome the on-going sharing of responsibilities in making key decisions about a child. However in practice, there is no ‘level playing field’ in parenting, and to assume that there is obscures real differences and the consequences of these for children. 

The proposed reforms give priority to a notion of equal parental responsibility, but do not adequately recognise that there is a difference between the primary carer and the non resident parent in terms of who is qualified to make decisions around key areas such as health and education.  It does not fully value the importance of that daily role in parenting, but disguises it within a framework of ‘equal parental responsibility’.  The outcome is likely to be that while both parents might be ‘equally’ responsible for decisions, one parent primarily does all the work involved in delivering those decisions.  It is absurd to require that both parents, regardless of time spent with a child, should be equally able to determine what is suitable for a child.  Under the proposed reforms, one possible example is that a non-resident parent that has had minimal contact with their child can insist that their child attend the same school that they went to.  They would have the same legal right to contribute to this decision as the primary parent, that may prefer the child to attend a local school, or another that has specialised programs that support their child’s interests (say music or sport). 

A requirement to consult with the other parent, regardless of contact that parent has with a child, is likely to be highly problematic.  In cases where family violence has occurred, it will undoubtedly enable abusive ex-partners to insist on their preferences in key decisions relating to their child.

A push towards shared decision making fails to recognise that it may endanger children, and open avenues for abusive parents to harass their ex-partner or children.

This requirement will mean that many more families will be required to attend Family Relationship Centres or use legal avenues to resolve unnecessary disputes.

If it is the intention that parents work more co-operatively together, where appropriate, in making decisions about their children, DVIRC believe there are more positive ways to encourage this.  Co-operative parenting, as research consistently shows, is only workable when a number of factors are present, including high levels of commitment and good communication, and close proximity.  Reforms that mandate parents to do this when they are not able to work co-operatively will lead to greater not less conflict.  This, in turn, will be detrimental to the well being of children.

3 Equal shared parenting time

“We basically won the court case but he won in another way, like still being able to have contact.  Mum says that hardly anyone gets to have no contact at all.  But what kind of stupid rule is that?  Who made it up?  I bet a person who has a perfectly happy upbringing makes up rules like that.  Someone who has a perfectly nice father makes up those rules.  They are the sort of people that make up those rules because they obviously have no understanding of people who have been abused.  Or they think they do and they don’t… well they should change the rules… like if you don’t want to have contact you shouldn’t have to have it.  I mean, I don’t think its important to know your father if he’s abusive.  You can’t pick your family… it doesn’t make any sense” (Felicity, aged 13, in Hay, 2003: 13)

It is proposed that parenting advisors encourage shared parenting time (p.4).  Further, all other professionals assisting parents to develop a plan will be required to begin from the notion of equal shared time as a starting point.  This is extraordinary given the weight of professional opinion, research, and even the findings of the Parliamentary Inquiry, that suggest that equal shared time is an option that is appropriate for only a minority of families.  As the report, Every Picture Tells A Story concludes:

‘In the end, how much time a child should spend with each parent after separation, should be a decision made, either by parents or by others on their behalf, in the best interests of the child concerned and on the basis of what arrangement works for that family’.
In most families, mothers continue to be the primary care giver
. In contrast, fathers tend to be the primary earner. This family division of labour requires a high level of commitment by women to parenting and domestic labour. If fathers are to develop a capacity to care equally for children, they must be able to do this within a supportive environment that minimises potential disruption and harm to children.  At present, Australia has poor workplace flexibility, and a culture that discourages equal shared parenting time for two parent families, let alone separated families. Equal time might sound fair, but is, in reality, unlikely to suit most working parents.

More importantly, the introduction of this principle as a starting point undermines the primacy of what is in the best interests of the child when determining post separation arrangements.  It emphasises parent’s rights over the individual rights of children, and is therefore at odds with innovations to develop child centered practice.  Research repeatedly shows that equal time is not the preferred option for most families, nor is it workable for many
.  Nor does research demonstrate that equal time is necessarily best for children.  In fact, clinical child psychologist Dr Jenn McIntosh argues that ‘in isolation, father’s increased contact with children is not thought to produce better outcomes for children’
.  

Repeatedly this Government has heard that children of different ages and stages have very different needs following separation, and that it is harmful to impose a universal formula to parenting arrangements.  Clinical psychologist Vincent Papaleo writes that ‘In all circumstances, the aim should be…. for the contact plan to be primarily sympathetic to the child and their developmental needs, and not the need of either parent’
.  In some cases and stages, for example, when a child is under three, Papaleo argues that equal shared time may in the longer term do more harm than good, and may undermine a child’s capacity to develop a strong relationship with a parent in the future
.  He goes on to argue that;

‘A parent’s rights to contact must be secondary to the developmental needs of the child, and this may lead to situations that might seem unfair to one parent.  It is essential that the needs of parents not compromise the child’s development of a secure sense of trust and attachment to its primary carer’

The proposal to start from a position of equal parenting time undermines the capacity to begin from what is in the best interests of children.  It suggests a preconceived notion of what is optimum for all children, and, worse still, suggests an arrangement that has not been shown to be suitable for most children or parents.  

DVIRC strongly opposes equal shared parenting time as a starting point for determining post-separation parenting arrangements Time with a parent should not be a given, but needs to be supported with evidence of a history of care.  This is particularly so where a history of family violence is present. 

Current legislation enables people to demonstrate a capacity to parent, thus protecting the ‘best interests of the child’.  The proposal to include equal shared parenting time in determining parenting plans will reduce the capacity to make determinations that are sensitive to different responsibilities in parenting roles.  
While many fathers are genuinely interested in sharing parenting following separation, nearly all of these cases are determined informally or privately. In cases where family violence exists, there are serious concerns that a preference for equal shared parental time opens the possibility to perpetrators of utilising formal avenues to continue to threaten, harrass and abuse their ex-partners and children. It is not uncommon for violent men to threaten to seek greater access to their children. This provides another means for perpetrators to remain connected to their ex-partners and children.
 

It is never in a child’s best interests to live with a violent parent. 

Even within the existing legislation, violent parents are granted access and/or custody to their children. The United Nations Declaration of the Rights of the Child maintains that ‘the child shall be protected against all forms of neglect, cruelty and exploitation’.

In the case of presumed shared parental responsibility, under the proposed reforms, children would be more likely to be placed in the care of a violent parent, since there will be many difficulties associated with having to show reason as to why this should not be upheld. 

Shared parenting exposes children to ongoing violence and requires mothers to regularly negotiate with, and be in the presence of, violent ex-partners. This is unsafe for both women and children. Australian and international studies note the incidence of violence by ex-partners when collecting children, even when this occurs at contact centres and in spite of security measures being taken to prevent this.
 

There is increasing recognition that children are negatively affected not only by direct violence, but also by witnessing violence when it is directed against another, for example their mother. Witnessing violence in the family is a form of child abuse. A US study of women’s experiences of violence post-separation found that 73 per cent reported that perpetrators used their children as a pawn or tool to get at the mother. In addition, 88 per cent of perpetrators assaulted mothers for their children’s behaviour; and some 20 per cent of women reported the perpetrator making their children watch as they were beaten or sexually assaulted.
 

Research about the parenting styles of perpetrators of violence suggests that, alongside continuing abuse of their ex-partner, children also become targets of threats and violence. It is argued that a perpetrators ‘motivation to intimidate their victims through the children increases when a couple separates, because of the loss of other ways to exert control’.

There is substantial reason to be concerned about the ways in which the parenting styles of perpetrators more generally can negatively affect children. When compared to non-violent parents, perpetrators of family violence are more likely to become angry with their children and use smacking; to be controlling; and to be less consistent in their parenting. Many studies indicate that violent parents are several times more likely than non-violent parents to physically abuse their children
. While many perpetrators may appear able to parent capably when observed in the context of supervised visitation, they alter their behaviour when they are no longer observed
. 

Recent research into parenting by violent fathers’ found that more parenting time increased the abuse and suffering of their children
.  Greater child caring responsibilities provided more opportunities for fathers to abuse, both before and after separation.  Post-separation, fathers were rarely able to prioritise children’s interests above their own.  Most men viewed contact as their inviolable right as fathers that could not be interfered with, whatever the children’s views, and despite acknowledging that their children were often terrified of them.  One father described the way play with his children might ameliorate their trauma:

 ‘the youngest seems to cry all the time which I think is through the violence, and the 

eldest will just cry when I tell her to do anything, which I think is due to all the

shouting and violence.  And I'll say “I’m not telling you off, I’m not saying you can’t

do it – wait until tomorrow” – we’ll play a game of when the police were chasing

me – Oh I love them to bits.’

Indeed, loving children ‘to bits’ reflects a sense of ownership of children common to many violent parents - sometimes, parents do, in fact, kill their children ‘to bits’.

Drawing on their clinical experience, Bancroft and Silverman (2002) outline the main risks to children arising from contact with a violent parent. These are:

1. continued undermining of the mother’s parenting and the mother-child relationship; 

2. continued exposure to authoritarian or neglectful parenting;

3. exposure to new threats or violence, psychological maltreatment, or direct victimisation;

4. learning violence-supportive beliefs and attitudes;

5. being abducted or otherwise used as a tool by the perpetrator; and

6. exposure to violence in the father’s subsequent relationships with other women.

Continued exposure to cruelty and abuse negatively impacts on children in multiple ways, affecting their social, emotional, cognitive and physical development. Even in cases where children are no longer being directly assaulted, they continue to be affected by their experiences of violence in a number of ways, including fear, anxiety and other post-traumatic symptoms. 

Forcing children to spend time with a violent parent undermines the right of a child to live safely and securely.  A presumption of shared parental responsibility and shared parenting time will increase the risk of harm to children, and is not in the best interests of children.

4 Compulsory Dispute Resolution

The proposed sanctions for not participating in compulsory dispute resolution are highly punitive.  While it may appear reasonable for ‘the court to take into account the refusal or failure to attend in considering a possible cost order against the other parent’ (p.12), it demonstrates a profound ignorance about the nature of domestic violence, and it’s impact on women and children.  Allegations of abuse are notoriously difficult to substantiate, particularly where the abuse is non-physical.  The threat to impose court costs where an allegation cannot be substantiated will have negative and gendered consequences.  It is curious that this discussion paper has overlooked the opportunity to develop protocols for supporting victims of family violence within dispute resolution and legal processes, but chooses to highlight penalties for false allegations.  In fact, research repeatedly confirms that women and children rarely make false allegations of abuse. Punishment for false allegations must be ameliorated by a more thorough consideration of evidentiary requirements to establish violence, abuse or entrenched conflict.  

5 Changes to enforcement provisions in the Family Law Act

The proposed reforms means that ‘where there has been more than one deliberate breach of orders, the court must consider changing the parenting order in relation to which parent the child lives with and with whom the child spends most time’ (p. 13).  To begin, it is the primary parent that is most likely to be sanctioned for not maintaining shared parenting responsibilities with a non-resident parent.  Australian research reviewing contact order enforcement reflects a double standard, in which only resident parents are bound to continue a project of joint parenting following separation, while non-resident parents failure to maintain contact attracts no legal sanction
. 

Research shows that women victims of domestic violence show great concern for their children’s safety
.  Generally, when mothers do not comply with contact orders it is to protect their children from ongoing abuse.  The proposed reforms do not consider the very real possibility that mothers will be developing parenting plans under duress, and are likely to breach these while waiting for the matter to proceed to court.  Again, difficulty in substantiating allegations of abuse, particularly where children are harmed, will create a situation where mothers may be caught between a rock and a hard place: they cannot afford to disclose violence or proceed to court, but will not maintain parenting plans that jeopordise their children’s safety.

Australian research reveals that in many cases that involve allegations of child abuse and/or family violence, the testimony and actions of the non-abusive parent to protect their child are seen as obstructive rather than protective
.  There is a prevailing notion that the concerns of a parent (usually the mother) are fictitious, and are used to alienate the child from the non-resident parent. In fact, children going through the Family Court express frustration that any disclosure of abuse or a preference for no contact with an abusive parent is minimised and rejected as maternal influence. In Hay’s study of children’s experiences, Diana, a thirteen year old girl described:

“Well anybody that was to do with the Court wasn’t good at all, because whenever you said anything to them they didn’t really listen to what you were trying to say because they thought like you were making everything up.  Or whatever you did say was influenced by the parents. … no one ever listened to me because they think they are just little kids… but they don’t really listen to the mum if like she was on my side because they think ‘oh well, she is just trying to protect me’ and that she would tell me what to say.  So they only listen to the bad guys pretty much” 

6 Provisions from overseas models

Should the Government amend the Family Law to include these two provisions as factors that a court would need to consider when deciding what is in the best interests of the child?

The Florida legislation provides for the co-operativeness of parents to impact on determining parenting arrangements.  It suggests that more parental responsibility be awarded to the parent that best facilitates shared parenting.  These provisions are difficult to determine.  Prior to, and following separation fathers generally have less responsibility for the day to day care of their children.  It is arguably easier, therefore, for this parent to indicate willingness to allow or encourage contact and shared parenting, as there is little evidence available to support this.  In contrast, mothers, who tend to carry greater responsibility in parenting, will have a much more developed understanding of what is in their child’s best interests (we have already considered the difficulty for women in maintaining contact orders when their child is unsafe).  It may be that the primary carer is unable to facilitate equal shared care in order to protect her child, but is unable to meet the evidentiary legal requirements to prove this.  It should not be inferred that not meeting these requirements means her allegations are false, rather that the requirements are not appropriate.  In fact, behaviour that prevents or reduces contact may be an indicator of genuine parental responsibility: actions to protect a child from harm.  The Florida legislation will punish victims of violence, while offering perpetrators the use of legal weapons with which to further harm children.

The ability to be a responsible parent should be determined by a demonstrated consistent capacity and ability to provide a safe, caring environment for a child.

DVIRC strongly opposes the inclusion of the Florida legislation in the Family Law Act.  These provisions will harm victims of violence, including children.
What other useful provisions from overseas jurisdictions should be considered?

DVIRC endorse recommendation 72 of submission by the National Network of Women’s Legal Services (NNWLS), that the Revised Code of Washington (RCW 26.09.187) provides a useful and appropriate model for considering when substantially shared parenting time may be ordered.  Shared parenting should only be considered as a possible model where it is in the best interests of the child, the parents agree to it, have a history of cooperation and sharing parenting and are available to each other.  It is also excluded in cases where either parent has abandoned the child or refused to parent the child, or there is a history of violence or abuse.  

This same provision also gives appropriate recognition to the genuine importance of the primary carer to the ongoing stability and security of the child by giving greatest weight to the child’s relationship with each parent in determining what the child’s ‘residential schedule’ should be.  This includes ‘whether a parent has taken greater responsibility for performing parenting functions relating to the daily needs of the child’.  The definition of ‘parenting functions’ focuses on decisions and functions necessary for the care and growth of the child.  

Children’s wishes should always be the starting point for any post-separation parenting plan. Shared parenting should be an option for families only when this is informed by a history of co-operative and safe parenting.

Trends in other jurisdictions aim to move away from notions of shared parental responsibility or contact where there is family violence, to one of no contact or of clear and limiting parenting plans. It is argued that in high conflict divorce:

‘any notion of joint custody [should] be replaced by very clear custody and visitation plans, limiting the parents’ opportunity for renewed hostilities that would compromise children’s post separation adjustment’
.

This is because flexibility in parenting plans ‘[fans] the flame for ongoing conflict … [and] increased severity calls for decreased flexibility.’
 

Rather than working from a position of shared parental responsibility, DVIRC advocates that, in cases where domestic violence has occurred, there be a rebuttable presumption of no contact. 

The California Family Code (section 3044) provides an example of this proposal. It states that:

there is a rebuttable presumption that an award of sole or joint physical or legal custody of a child to a person who has perpetrated domestic violence is detrimental to the best interest of the child.
 

This Code outlines six factors to consider in assessing whether a perpetrator of domestic violence has overcome this presumption. Consideration is given to whether the perpetrator:

1 has demonstrated that giving sole or joint physical or legal custody of a child to him is in the best interest of the child;

2 has satisfactorily completed a batterer’s treatment program that meets the criteria outlined in subsection(c) of section 1203.097 of the Penal Code;

3 has successfully completed a program of alcohol or drug abuse counselling, if the court determines that counselling is appropriate;

4 has successfully completed a parenting class, if the court determines the class to be appropriate;

5 is on probation or parole, whether he or she is restrained by a protective order granted after a hearing, and whether he or she has complied with its terms and conditions; and

6 has committed any further acts of domestic violence.

DVIRC also endorse recommendation 71 of the NNWLS submission.  A tragic murder of three children by their father in New Zealand prompted the introduction of s16B of the New Zealand Guardianship Act 1968.  This section requires a court to determine ‘as soon as practicable’ whether an allegation of violence is proven.  Where it is, the court must not order residence or unsupervised contact to the violent parent unless satisfied that the child will be safe by reference to a range of factors enumerated in the legislation.  

DVIRC strongly supports the introduction of a similar provision into the Family Law Act.  In our view, by having regard to the evidence of the damage caused to children by being directly subjected to or witnessing violence, this provision gives proper priority to the child’s safety.  An evaluation has demonstrated that the New Zealand legislation has improved the safety of children.

DVIRC recommends that the Government consider the California Family Code and New Zealand Guardianship Act to provide guidelines for parenting post-separation that maintain the best interests of children and their safety.

The presumption of shared parental responsibility, underpinned by equal time, imposes a one-size-fits-all paradigm onto cases that require careful differentiation and consideration in order to ensure children’s safety and security. DVIRC supports the 1990 US Congress Resolution, which argues that:

for the purposes of determining child custody, credible evidence of physical abuse of a spouse should create a statutory presumption that it is detrimental to the child to be placed in the custody of the abusive spouse … There is an alarming bias against battered spouses in contemporary child custody trends such as joint custody … Joint custody guarantees the batterer continued access and control over the battered spouse’s life through their children … Joint custody, forced upon hostile parents, can create a dangerous psychological environment for a child.

Certain prerequisites must be present for shared parenting to work. As Chief Justice Alastair Nicholson describes:

Shared parenting can work perfectly well if parents live close to one another, if there is little or no hostility between them, if they both have excellent parenting skills, and if there is no history of abuse by either parent. If all or most of these prerequisites are not present, shared parenting can be both disruptive and detrimental to the children involved.
 

In cases where violence or the threat of violence is present, a presumption of shared parenting is detrimental to children. In such cases, it would be more appropriate to begin from a presumption of no contact, and from there the perpetrator must demonstrate their capacity to parent without violence. 

What is in the best interests of the child is ensuring that what is nurturing to a child continues and what is threatening or detrimental to a child is kept at bay. Legislation that starts from a presumption of shared parenting may well undermine this objective. 

Priority should be, as it currently is, on determining what is in the best interests of the child, which leaves the possibility that shared parenting may be in the child’s best interests, but it will not always be the basis for establishing parenting plans.

7 Proposed implementation of changes to the law

CHANGES TO THE COURTS

New processes are needed to ensure allegations of abuse be properly investigated.  The Final Report of the Family Law Council, titled ‘Family Law and Child Protection’ states:

‘At the heart of the problem in dealing with child abuse issues under the Family Law Act is the fact that litigation under this Act is a private law matter. This means that as distinct from a criminal prosecution, or a child protection matter in the Children’s Court or Youth Court of the States and Territories, the Family Court and the Federal Magistrates Service are reliant upon the resources and resourcefulness of the private individuals appearing before it for the evidence upon which it will make critical decisions. Where child protection concerns arise in proceedings under the Family Law Act, therefore, the Court is reliant on the parties, usually the parents, to adduce the evidence to determine whether or not children are a risk of significant harm’
. 

DVIRC supports the recommendations of the Family Law Council, that a national approach be implemented that is based on the Project Magellan initiative in Victoria. This approach ensures that there is professional investigation of cases in which there were allegations of child abuse. It provides an early and careful professional assessment of child abuse allegations, separate representation for children, and case management and interagency co-ordination.

DVIRC supports the recommendation of the National Council for Single Mothers and their Children submission that: 

‘the co-ordination of evidence for family law proceedings with respect to family violence or abuse should be conducted by a National Family Safety Unit, attached to the Family Court, with investigative powers to pursue information held by police, correctional services, children’s services and education, child protection and health services and family support services with respect to violence or abuse allegations’
.
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Response to the Discussion Paper

A New Approach to the Family Law System Implementation of Reforms

10 November, 2004

Introduction

No To Violence Male Family Violence Prevention Association (NTV) Inc. is pleased to provide our response and would be pleased to further contribute to the changes in the Family Law System.

No To Violence (NTV), the Male Family Violence Prevention Association provides advocacy, policy development and resources in the field of male family violence prevention, including standards of practice for working with men who use family violence, and is the peak body for Victoria’s men's behaviour change programs. NTV also provides the Men's Referral Service, the primary telephone counselling and referral service for men in Victoria who use violence towards family members.

No To Violence developed from the integration in 1998 of the Victorian Network for the Prevention of Male Family Violence (V-NET) and the Men’s Referral Service.

NTV members come from a wide range of professional and community backgrounds and work in a range of settings including government, community based settings as well as private practice. 

Activities of members include providing male family violence men’s behaviour change programs, counselling services to men and their families, as well as educational activities within the broader community directed at preventing male family violence. 

In working to prevent male family violence, NTV resources service providers through training and professional development services, service and educational resources, research, and policy development and sector advocacy.

No To Violence is concerned with various recommendations and policy directions noted in the discussion paper ‘A New Approach to the Family Law System’. In broad terms, the paper does not demonstrate a clear understanding of the issue of family violence.

Family violence, and principally men’s violence against women, represents one of, if not the major factor in relationship breakdown and has considerable defined and detrimental affects on women and children.

Earlier this year, ‘The Health Costs of Violence: Measuring the burden of disease caused by intimate partner violence’ was published by Vic Health. It found that intimate partner violence was “(t)he leading contributor to death, disability and illness in Victorian women aged 15-44, being responsible for more of the disease burden than many well-known risk factors such as high blood pressure, smoking and obesity.”
 

As noted by the Federal Government’s Partnerships Against Domestic Violence, The Women’s Safety Australia Survey found that:

· Women were four times more likely to experience violence from a man than from another woman.

· Women who were married or in a de facto relationship were more likely to have experienced violence by their partner than by another man known to them.

· 23 per cent of women who had ever been married or in a de facto relationship had experienced violence in that relationship, and 1.1 million women experienced violence by a previous partner.

· Of women who were not married, those most at risk of violence were women who had a previous partner.

· 42 per cent of women who experienced violence by a partner in a previous relationship were pregnant at the time and 20 per cent reported that they experienced violence for the first time when they were pregnant.

· 46 per cent of women who had experienced violence by a previous partner and who had children in their care reported that these children had witnessed the violence.

· Very few of the women surveyed had reported the violence or sought assistance at crisis services.

Results of the analysis of data from the Victorian Family Violence Database confirm research that shows that family violence is overwhelmingly perpetrated by men against women. In Victoria, in 1999-2000 and 2000-2001, approximately 80 per cent of adult aggrieved family members at incidents of family violence recorded by Police or who sought intervention orders were female. Over 95 per cent of adult clients seeking assistance from SAAP agencies as a result of family violence during these two years were female. Furthermore:

· The number of Victoria Police Family Violence Incident Reports in 2002-03 totalled 28,500, an increase of 21.3 per cent from 2001-02.

· Demand for police presence increased 45 per cent over three years.

· Intervention orders sought by police increased 12 per cent from the previous year.

· 34 per cent of family violence attendances by police were repeat attendances (the majority involving two to three attendances).

· The Women's Domestic Violence Crisis Service answered approximately 25,000 calls.  Due to service capacity a further 25,000 calls were not answered.
 
It is also agreed that approximately 80 per cent of violent incidents towards women are not reported by them.
Of women murdered in Australia each year, 60 per cent were killed by intimate partners.

Child Custody and Domestic Violence: A Call for Safety and Accountability examines the experiences of a range of jurisdictions, including Australia, Canada and the US. The study notes the propensity for men who use violence to continue abuse long after separation and the capacity of the legal system to be exploited as a tool of control has provided the impetus for a number of legislative and service reforms. However, the authors recognise that a myriad of barriers to the safety of women and children who experience violence and the accountability of men who use violence remain. 

The study notes the prevalence of family violence and separation, and the importance of recognising the role family violence can play in custody disputes, from both a clinical and legal perspective. It also recognises the major difficulties encountered by professionals in the family law field is how to identify cases in which family violence is an issue and assess the competing accounts that so often emerge in custody disputes. 

“A major impetus for legislative and policy reform to custody and visitation rights, in recent years, has been the recognition of the ways in which the legal system may be used as a tool for further abuse and control of the victim. It is noted that while the courts are becoming increasingly aware of the prevalence of family violence in custody disputes and the need to take allegations seriously, a reluctance to recognise the devastating impact and continuing nature of family violence after separation remains. The dynamics of abusive relationships are still poorly understood by the judicial system and the potential this raises for further victimisation of the child is yet to be fully addressed by legislative reforms.”

Research from around the globe points out that the damage inflicted upon children who witness family violence, can be both long-term and traumatic. Studies conducted by Jaffe et al
. and Holden and Ritchie
 demonstrate that children who witness family violence may be traumatised by the violent episodes themselves. In addition these children face life with a mother who herself is traumatised by her experiences and may be unable to adequately care for her children due to injuries, shock or mental illness caused by the infliction of repeated violence.

It is estimated that between 30 and 60 per cent of children who are victims of family violence are also victims of another form of child abuse, either physical, sexual or emotional
. However a child who lives with violence is often not seen to be suffering significant harm if the violence is not directed specifically at her/him.

The Family Court itself notes the significantly high number of cases heard that involve violence within the relationship and family:

“A recent analysis of judgements in children’s matters, heard between January and June 2003 in the Melbourne, Sydney and Brisbane Family Court registries, examined the frequency with which allegations of family violence had been made against a member of the child’s immediate or extended family. The analysis showed that violence was a factor in 68 out of the 91 matters judicially determined during that period.”

Marie Hume notes that “UK figures indicate that between 40% and 60% of separated or divorced women experienced violence in their relationships,” and refers to “figures showing that single women who have previously been partnered were at highest risk of assault with 42% reporting violence at some time during their relationship.” Hume correctly comments that violence escalates during and directly after separation when men realise they are “beginning to lose power and control...”

Hume also notes that “Recent research by the Australian Institute of Family Studies identifies that 66% of marital breakdown involve violence, 33% of which were identified as serious violence (Australian Institute of Family Studies, 2000) There are also findings (Russell 1986, Gordon 1989 as cited by Hooper, 1994), which suggest that children may be more vulnerable to sexual abuse in the context of separation or divorce. In a recent study (Wilson 2000), the researcher found that partnership breakdown heightens the risk of child sexual abuse.”

It is in this context, therefore, that family violence and violence against women be understood in developing any changes to family law and responses to separating couples.

NTV supports the Standards of Practice developed by V-NET
 and is guided by the following principles for working to prevent men’s violence in the family.

· All services and activities will be undertaken with a strong commitment to achieving the highest possible quality standards and outcomes in preventing male family violence.

· All accountability obligations will be fully and openly met in the application of resources to implement the aim of preventing male family violence.

In understanding family violence, NTV asserts that family violence is largely about the misuse of power and control in the context of male dominance, and that all forms of violence are unacceptable and must be challenged at all times. Furthermore, NTV understands that men are responsible for their use of violence.

NTV further asserts that the community response to family violence needs to be consistent and integrated at all levels. Everyone affected by family violence is entitled to support services, and all work to prevent family violence must be non-violent.

Recommendations

NTV is most concerned that separating parents will be encouraged to “access dispute resolution at an early stage in their separation, before conflict has escalated and disputes have become entrenched.”
 NTV believes that, as violence is prevalent in so many Family Court disputes, ‘conflict’ is highly dangerous and inappropriate terminology with which to describe the experience of separating couples as it implies that both parties are complicit in the breakdown of the relationship. NTV asserts that men are wholly responsible for any violence or abuse used towards family members, and women and children must never be held to blame overtly or covertly for their experience.

NTV is also concerned that encouraging fathers to ”maintain a substantial role in their children’s lives immediately following a relationship breakdown”
 is an underpinning philosophy that does not take into account the harm and damage many fathers inflict on children, and their mothers. NTV recommends that fathers who have previously or currently used violence towards their former partner or children should never be actively encouraged to engage with their children until at least those fathers are able to demonstrate considerable behaviour change in line with NTV philosophies and standards.

It must be acknowledged that any man who is violent towards his children’s mother is essentially acting abusively towards his children, and hence should not be seen as a ‘good father’.

Information and Referral

It is noted that Family Relationship Centres will provide referral information to individuals accessing the centres. However, NTV recommends that all referral information be assessed as to ensuring the best interests of children are maintained, as is the safety of women. NTV understands that certain individuals and agencies have the potential to provide dangerous and misleading advice and support regarding separation, parenting and family violence, and hence all referral options must satisfy rigorous appraisal by expert family violence organisations. For example, NTV would be most concerned if men are referred to any men’s rights organisations that seek to support and encourage men to make further demands to the detriment of women and children.

Group Information Sessions

While NTV supports the involvement of some people in group sessions, such as men who have used violence towards women, there is considerable concern regarding the encouragement of men to engage in any group process while any issues of their use of violence has not been addressed. It furthermore poses significant risk to their (female) partners who may attend the group sessions, as women are often reluctant to disclose issues of violence and abuse for fear of retribution or harm to their children. NTV recommends that any group sessions that involve men adhere to NTV’s standards of practice, 'Stopping Men's Violence In The Family: A Manual for Running Men's Groups, Volume 1, Context and Standards'. The standards are the benchmark for working with men and are ratified by the Victorian Department of Human Services.

Furthermore, NTV recommends the increased provision of resources for separate men’s and women’s support groups, but only in the context of quality practice and in line with documented standards, and only facilitated by practitioners who are able to demonstrate a high level of skill, training and expertise in family violence issues.

Individual interviews with a parenting advisor

Again, NTV recommends that all parenting advisors undertake significant competency-based training and assessment in recognising and responding to issues of family violence. Without this demonstrated knowledge, NTV is concerned that fundamental issues of violence and abuse will not be recognised or addressed, hence placing women and children at greater risk to their safety.

Joint Sessions

The Discussion Paper proposes joint sessions with a parenting advisor “(w)here there are no safety issues.”
 In reference to screening procedures, there is no indication of the level of expertise of those undertaking the screening, nor is there an indication of their particular role within the Family Relationship Centres.

NTV strongly recommends that all screening be implemented with acute understanding of the issue of family violence and violence against women, and that staff undertaking such screening be provided with substantial competency-based training and assessment.

It is also noted that parents who present with “little or no conflict”
 may only need support in drafting parenting plans. NTV asserts that parents who do not demonstrate any conflict as a result of their separation would not ordinarily require such support in determining child residency arrangements. The level of conflict is again problematic in that it is unclear who appraised the ‘conflict’ and upon what criteria.

NTV also believes that three hours’ worth of support with a parenting adviser would most often be grossly inadequate. While parents do have the capacity to request additional support, this will usually incur a fee. NTV believes that this will particularly and unfairly impact on separating mothers who usually bare the brunt of financial hardship upon separation, and low-income families in general. NTV recommends that the amount of support without financial cost to clients be dramatically increased to ensure that those on low incomes are able to access services at the same level as those who are able to afford it.

Role of Lawyers

NTV does not believe that lawyers are necessarily wholly responsible for the adversarial nature of many separations, and believes that women particularly should have the choice to be supported by legal professionals to ensure their legal rights throughout the entire process.

Screening

As mentioned above, NTV recommends that only those who are able to demonstrate a clear understanding of issues of family violence must undertake screening. NTV recommends that all workers within Family Relationship Centres undertake competency-based training and satisfy the relevant assessment tasks. No To Violence and the Domestic Violence and Incest Resource Centre are well placed to provide such training.

NTV is also most concerned that the Discussion Paper seeks to address the misnomer of “false accusations”.
 It is understood that this is to infer that women sometimes fabricate stories of their former partner’s violence and abuse toward them and their children. Family violence experts overwhelmingly maintain that most women will actively encourage their former partners to maintain an active role in the lives of their children if violence and abuse has not been prevalent. Conversely, it is understood that there is little to be gained by making false accusations of this nature. NTV recommends that, if accusations are to be addressed, only people with demonstrated high level expertise and awareness of family violence issues must adjudicate them. The Discussion Paper notes little about the current requirement for women and children to endure arduous and damaging examination of their experiences of a man’s use of violence towards them, often by the man himself. Men should never be allowed to cross-examine their (former) partners or children.

Supporting contact between parents and children

NTV believes the principle of increasing the “likelihood of both parents maintaining a role in their children’s lives after separation”,
 as noted in the Discussion Paper, fails to demonstrate an understanding that, when violence is not prevalent, parents are more likely than not to ensure they both play a role in their children’s lives. Any attempts to encourage increased contact by both parents and their children must first and foremost ensure that issues of violence are assessed by skilled workers. Supporting a father’s need to spend more time with his children in the event he has used violence towards his children or their mother only places increased anxiety and risk to their safety. NTV recommends that fathers who have not sought to address their use of violence not be encouraged to seek further – or perhaps any - contact with their children.

According to a recent American study:

· “Observations and clinical experience suggest that perpetrators of domestic violence are often more controlling and authoritarian, less consistent, and more likely to manipulate the children and undermine the mothers’ parenting than nonviolent fathers.

· Child exposure to domestic violence has an estimated 40 percent rate of co-occurrence with child maltreatment, according to a meta-analysis of 30 studies.

· In one study, one-third of battered women experienced domestic violence after separating from their spouses. Key variables that predicted repeat assaults included threats from the perpetrator, the perpetrator’s proximity to his victim, and his prior accusations of her sexual infidelity.”

When agreements break down

The Discussion Paper indicates that “parents would be encouraged to contact a Family Relationship Centre over a breach of an agreement or try to resolve the problem outside the courts.”
 NTV is concerned that the responsibility for the behaviour of one person is essentially placed on another. When considering the issue of family violence, the safety of women can often be placed at higher risk in the event they are seen to be responsible for commencing (further) legal action against their former partner. Furthermore, it increases the risk that fathers do not adhere to any of the agreed arrangements and do not return their children to their mother at the agreed time and place. Fundamentally, NTV asserts that women should not be held responsible for their (former) partners’ behaviour. In the event that Family Relationship Centres are empowered to enforce child access arrangements, NTV recommends that the Centres also be entrusted with ensuring that the arrangements are adhered to.

Preventing separation

NTV requests further information regarding the proposed provision of information to couples regarding “enhanc(ing) their relationships and develop(ing) skills to anticipate and deal with potential relationship difficulties.”
 First and foremost, NTV is concerned that the information seems to only be available to those planning to marry, and would recommend that if any information be provided it be made available to all couples, regardless of their intention to become legally married. NTV also assumes that services are only available to heterosexual couples, and hence fails to incorporate modern understandings of relationships that take into account homosexual and lesbian relationships.

NTV also requests further information regarding the philosophical underpinnings and context in which information is presented to couples, and recommends that the issue of family violence is raised, and that information is also provided to the individuals confidentially. Furthermore, NTV requests information regarding Family Relationships Skills Training, and again, acknowledgement of the issue of family violence, and ensuring the safety of women.

Services required to help prevent family separation must be skilled in inquiring about family violence within the relationship, and responses to men who request support in addressing their use of violence and abuse must be made available. NTV recommends that any such responses to men adhere to the NTV standards, 'Stopping Men's Violence In The Family: A Manual for Running Men's Groups, Volume 1, Context and Standards'.

There also needs to be acknowledgement that some couples should not be actively encouraged to remain together in certain circumstances, and must respect the choice of any person to leave the relationship.

National advice line and website

NTV recommends that the proposed Family Relationship Advice Line and website be developed and delivered by skilled and experienced organisations that are supported by family violence services. Furthermore, telephone counsellors must be able to demonstrate, and be assessed upon, a high level of skill in: 

· checking for the safety of women and children

· recognising and responding to family violence 

· challenging any man’s use or minimisation of violence 

· ensuring women are not held responsible for the violence they or their children may be experiencing

· referring callers to appropriate family violence services when required

· maintaining detailed records noting the number of calls and issues regarding family violence 

· ensuring telephone counsellors receive regular professional development and training and assessment provided by experienced family violence training providers

Help for grandparents

NTV challenges the Discussion Paper’s assertion that grandparents naturally play an essential role in children’s lives. While many grandparents are valued members of most extended families, NTV believes that not all grandparents are of benefit to all children. It is understood that the Family Law Act already provides for grandparents’ rights to contact grandchildren, and do not believe there is a need to change the law. However, the proposal to provide increased rights for grandparents raises the issue of safety and suitability of the grandparent(s) in question. NTV also is concerned about the impact of providing increased access by grandparents to their grandchildren without taking into account the requests of the children themselves. Furthermore, NTV requests clarification regarding the responsibility for the grandparent(s) for ensuring the child’s safety in the event one particular parent has been prevented from seeing their child. NTV also requests clarification on the Family Tax Benefits arrangements in the event grandparents are seen as significantly contributing to the support of the child, as compared with the child’s parents. 

Changes to the law to support shared parenting

NTV is concerned with the proposal to amend the Family Law Act in providing for “children having a right to be known and cared for by both parents and a right of contact on a regular basis…”
 This implies it is the children’s right, when in practice this would actually be a parent’s right. Children have the right to live free from fear and actual harm. NTV believes there is little need to amend any legislation to provide further opportunity for parents to engage with their children as equitable access arrangements would ordinarily be in place when the risk of violence and abuse is removed. While the Discussion Paper alludes to the “need to protect children from physical or psychological harm”
, there is no mention of how this is to be done, and on what basis. NTV recommends the provision of a comprehensive policy on ensuring the safety of children.

Equal shared parental responsibility

NTV does not believe anyone has the right to participate in making decisions in a child’s life if they have previously, or continue to use violence towards the child. NTV recommends that any evidence of the use of violence by a father toward any family member must preclude any involvement with the family until at least the father is able to demonstrate significant behaviour change, in accordance with NTV standards and philosophies. NTV also recommends that the policy of ‘equal shared parental responsibility’ as a rebuttable presumption not be implemented as the onus is placed mostly on mothers to prove that the equal involvement of their children’s father in their lives would not be in the best interests of the child. NTV recommends that it should be the responsibility of the non-custodial parent to prove the benefit of their involvement. Indeed, the current wording of this section implies that a non-custodial parent would be able to make specific demands regarding the child(ren)’s upbringing, including place of residence, education, religious beliefs, without that parent having anything else to do with the child(ren). NTV believes this would be inequitable and quite unmanageable. 

NTV is also concerned about the language used in this section of the Discussion Paper. As noted earlier, ‘entrenched conflict’ is a term that tends to hide the core issues of violence that is prevalent in so many relationships, and implies that both parties are responsible for the violence. 

Furthermore, the definition of family violence should not rely on “a sense of sustained high level conflict over a significant period.”
 The impact of violence within a family does not have to be sustained or high level to cause significant distress to women and children. This statement shows a distinct lack of understanding of the issue of family violence in noting how very subtle and covert behaviours can often have a very detrimental effect on the wellbeing of women and children. NTV recommends that the definition of ‘entrenched conflict’ be removed, and that significant references be made to the definitions of family violence provided by the Federal Government’s Partnerships Against Domestic Violence.

The requirement to consult

Once again, in the event violence has been prevalent within a family it is vital that women not be forced to liase with former partners who were, and perhaps still are, responsible for the violence. NTV recommends ensuring that women are never mandated to discuss anything with their former partners, and have the right to choose with whom they wish to speak.

Equal shared parenting time

The notion of promoting increased shared parenting time is not in the interests of children, and instead focuses on the interests of parents. There is no indication of what the outcome would be if violence or abuse was ultimately proved. 

Furthermore The Discussion Paper fails to ensure that children’s voices are heard and that children play a role in determining access and custody arrangements. The Children's Issues Centre at the University of Otago, New Zealand, concluded from a study they conducted in 1997:

"One of the most important conclusions to be drawn from our study is that children do have views about their lives after parental separation and that they are highly capable of expressing their views. Even children as young as five years' of age can talk about their feelings and what situations mean to them despite the complexity of the experiences… the view that children's capacities to understand and articipate have been underestimated (Mayall, 1994; Simpson, 1989) is reinforced for us by this study."

Compulsory dispute resolution

Again, NTV believes that women should never be forced into any process whereby they must negotiate with their former partner. The decision to negotiate should always rest with the individual. While an exception would be made in the event violence and abuse is proved, NTV questions how a service provider will know, given the understanding that so many women are reluctant to report violence. The notion that women may be punished for not engaging in the system, perhaps out of fear, as is often the case, is reprehensible, as is punishing women who are seen as falsely accusing someone of abuse. NTV recommends that no person should be compelled to attend dispute resolution and that policies and procedures that demonstrate modern understandings regarding family violence support any new processes.

Only staff members who undertake significant family violence training and assessment should facilitate any dispute resolution process. NTV recommends that all mediators and facilitators demonstrate an acute awareness of all the issues pertaining to family violence to ensure the safety of women and children and adhere to NTV standards of practice.

Changes to enforcement provisions in the Family Law Act

While it is encouraging that cases involving family violence would be exempted from enforcement procedures, NTV notes a significant contradiction in the proposed changes, in that if violence existed in the family then there should be no need to enforce any child access arrangements. The existence of violence must preclude any access to children.

Services to assist shared parenting

The Discussion Paper notes that various services will be expanded in response to increased demand for family services. No To Violence recommends that all services to be expanded by the Federal Government adhere to quality practice in relation to family violence, and that workers in these services undertake competency-based family violence training and assessment. No To Violence is concerned that some of these services will not have sufficient skill and expertise in recognising and responding effectively to the presence of family violence. For example, Mensline Australia – one of the services to be expanded – only provides a one-day workshop each quarter for Mensline telephone counsellors.
 NTV believes this to be grossly inadequate in ensuring the safety of women and children and that men are responded to effectively. All training must adhere to national family violence competencies and workers must be assessed accordingly.

Conclusion

· All staff working in Family Relationship Centres undertake competency-based training and assessment in recognising and responding to people who use or experience violence 

· The safety of women and children must be enshrined in all policies and procedures 

· Ensure that all women have the opportunity to engage with any service individually, be supported in confidentially disclosing experiences of violence, and be referred to a local specialist family violence service

· All women must be allowed to safely refuse to engage in any mediation or counselling in the presence of their former partner

· Shared custody of children should not be recommended if any violence has been used by the children’s father towards their mother, whether the violence occurred in the children’s presence or not

· All proposed group sessions must adhere to NTV standards, 'Stopping Men's Violence In The Family: A Manual for Running Men's Groups, Volume 1, Context and Standards'. Special attention to be paid to practice areas such as the need for trained male and female group facilitators and female workers for female clients

· All mediation must be facilitated by trained male and female workers

· The new System must articulate and document an extensive and defined definition of family violence in accordance with specialist family violence services and PADV, and agencies must be regularly audited to ensure standards are met 

· The Family Law Act must always enshrine rights of the child above and beyond the rights of the family or adults

No To Violence would be pleased to provide further comment regarding the Discussion Paper and any plans for Family Law System reforms if the opportunity arises.
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