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Towards Gender Equity

Libby Eltringham and Liz Olle

Whether it is men or women who kill in domestic homicides, overwhelmingly it is a result of a history of men’s violence against women. While women are more likely to kill to save their own lives, men are more likely to kill out of jealousy and control, most often when women try to leave the relationship. It is imperative that homicide law addresses this social reality.

The Domestic Violence and Incest Resource Centre (DVIRC) welcomes the final report of the Victorian Law Reform Commission (VLRC) into defences to homicide which was launched by Attorney General Rob Hulls on November 18th 2004. The consistent message of the package of recommendations in the report is that gender inequity inherent in the current law needs to be addressed.  

We were pleased to see a broad ranging package that addresses many of our concerns about the abolition of provocation, and the possible impact on women who kill violent partners. DVIRC’s submission to the VLRC last December cautioned against the abolition of provocation fearing that this might leave women who kill abusive men with no defence at all to murder. Because women who kill are typically unable to access a self-defence plea, provocation has been their only opportunity to reduce a charge of murder to manslaughter.  Provocation is used substantially more effectively by men who kill their partners to avenge their own 'honour' as we have seen recently in the James Ramage case.

Under current law women are most often unable to access the complete defence of self-defence because the law requires that a threat to harm must be imminent. Victorian law does not recognise continuing long-term abuse as a precipitating factor in homicide. However the complete package of VLRC recommendations includes substantial reform to self-defence law which is more often the appropriate defence. Self -defence is an appropriate legal response for a woman who kills a violent partner. It is a response that can reduce a charge of murder to an acquittal. 

VLRC recommendations include allowing that defending oneself (or another) against an ‘inevitable’ threat is self-defence. At present the law requires that a threat be ‘imminent’, a situation reflecting an understanding that protagonists of equal strength have an equal chance of defending themselves from imminent threat. This is most often not the case where a woman attempts to defend herself against a man. Self-defence reforms, coupled with evidentiary provisions allowing prior consistent statements concerning the often long-term and ongoing nature of family violence will open the way for women to access self-defence as a defence to homicide, achieving acquittal, rather than a murder or manslaughter conviction.  

A substantial benefit of abolishing the provocation defence is that this removes the opportunity for a man to claim that his partner provoked her or his own death by offending his honour. Men who kill out of sexual jealousy or wounded pride will not, under the recommendations made by the VLRC, be excused for losing control. This sends a clear, strong message that individuals are responsible for their own actions and cannot blame the victim of their abuse or violence for causing themselves harm.  

Comparing existing law with the recommended reforms

Scenario 1– a woman kills her abusive partner

A man comes home drunk, as he has done every Friday night for years, and threatens that ‘I’ll get you’ in the morning. He then passes out.  

For years, when he has threatened her, he has followed through with his threats. Lately, the violence has been escalating. He has been more violent more often, despite his usual apologies after each event. The woman's injuries have included black eyes, broken bones, a miscarriage, and on several occasions have required hospitalisation.

She has tried to leave a number of times, but each time he has tracked her down, brought her back, and continued to assault her. 

While he is asleep, the woman rings her sister in a state of terror, telling her what has just happened and saying she doesn’t know what to do as this time she fears for her life Her sister has had many phone calls like this over the years and has seen the damage that results. The sisters talk for a while, she calms down, and they hang up.

The woman is afraid of what will happen when her partner wakes up. She kills him while he sleeps.

She goes to trial on a charge of murder. She believed that he would kill her, and that she had no other option.
	Scenario 1 – Current Law
	Scenario 1 – Reformed Law

	The harm to the woman was not imminent, he was asleep. She cannot plead self-defence.
	The woman believed the harm to her to be inevitable; there is a history of him carrying out his threats. She can plead self-defence.

	Her sister can’t give evidence as to the fact of the threats against her as she was not present when the threat was made. Her evidence will be disallowed as ‘hearsay’.

Neither can she talk about the history of violence.

The woman must plead provocation and take her chances that the murder charge will be reduced to manslaughter if a jury accepts that she was provoked.

Currently, a jury would have limited or no access to evidence about the history or social context of family violence.
	Her sister can give evidence about the phone calls over the years to show that the woman had told her a history of family violence existed.

Her sister can also give evidence that the woman called her on the night of the homicide and said she was in fear for her life.

Expert witnesses can give evidence of the context and impact of family violence (eg why the woman was unable to leave).
She can plead self-defence on the grounds that the threat to her was ‘inevitable’.


Scenario 2 - a man kills his partner when she tries to leave him

A couple in their mid-thirties have been together for ten years. The man has been  jealous and controlling since early in their relationship, has refused to let his wife see her friends, has prevented her from working, and on several occasions has resorted to physical violence. 

The woman decides she has had enough, and decides to leave him. While he is at work, she packs her bags and goes to a friend’s place.  Her friend knows the woman has been experiencing abuse for some time.  

Her (now) ex-partner comes home from work unexpectedly to check up on her, discovers she has gone, and goes to straight around to the friend’s place while the friend is still at work.  He confronts his wife, telling her to come home with him. She refuses and he kills her.

He calls an ambulance. When the paramedics arrive he tells them that she said she was never coming back to him, and that she was going to find a ‘real man’. He says he just 'lost it'. He is arrested and charged with murder.

	Scenario 2 – Current Law
	Scenario 2 – Reformed Law

	He could claim provocation.  There is a strong statistical likelihood that he would be convicted of manslaughter.
	He can no longer claim he was provoked.  

On the face of it, he would be convicted of murder.


Where to now with the VLRC 

reforms?

The VLRC also recommends that judicial education include family violence components to ensure judicial officers fully comprehend the complex and serious nature of family violence and its effects. DVIRC applauds this initiative and urges that schools and universities teaching law and legal studies be encouraged and assisted to adopt similar programs such that new entrants to the legal professions come already conversant with family violence issues.

While DVIRC is optimistic about the reforms proposed, we believe that it is critical that they be seen and adopted as a package as proposed by the VLRC. Abolishing provocation without reforming self-defence would result in worse outcomes for women who kill abusive partners. 


We would also stress that there is a need to monitor the whole package of reforms. As proposed in the report for excessive self-defence, a wider review of all reforms should be carried out after five years, to see who is using what defences, in what circumstances, and with what outcomes.

We encourage you to write to the Attorney General Rob Hulls, and to your local Member of Parliament, urging that the reforms proposed in the report be adopted a s a package. They mark an important step in redressing gender bias in existing homicide law, and in sending a strong message to the community that violence against women will not be tolerated or excused. 

Defences to Homicide








 Parliamentarian’s addresses can be found at:


http://www.parliament.vic.gov.au/mps.html


State Government Call Centre: 


1300 366 356 (local call cost)
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